INTRODUCTION
As the average life expectancy lengthens,' ensuring that Americans set aside sufficient dollars for their retired years has become an increasingly important aspect of national economic policy and individual saving practices.
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ferred to as a "medical IRA,' 4 the MSA is structured to allow participants to pay for current medical expenses and to encourage them to save for future health care costs. 5 The MSA permits funds not used in the current tax year for medical expenses to accumulate tax-free for use in future years.16
The ability to carry over unused funds is the most controversial feature of the MSA. 7 The carry-over feature effectively enables account holders to use their MSAs as tax-preferred retirement savings vehicles. Unlike traditional tax-preferred retirement savings programs, however, the use of MSA funds is not limited to retirement savings purposes. 8 Instead, MSA account holders are permitted to use their tax-preferred accumulated savings without penalty for' either retirement savings or current medical expenses. 19 On its face, the MSA program appears to be an efficacious method of tackling the overwhelming problems of long-term health care financing and the increasing need for retirement income security by encouraging individuals to take more responsibility for their health care choices and, at the same time, by providing tax incentives to save for both current 14 . Stephens, supra note 9, at 457. 15. See I.R.C. § 220(d)(1) (Supp. II 1996) (defining an MSA as "a trust created or organized in the United States exclusively for the purpose of paying the qualified medical expenses of the account holder").
16. See id. § 220(e)(1). 17. See Todd S. Purdum, Clinton Signs Bill to Give Portability In Insurance, N.Y. TIMES, Aug. 22, 1996, at B12. Two of the most well publicized, but not the most controversial, provisions of the HIPAA addressed portability and pre-existing conditions. See id. Under the HIPAA, workers are permitted to maintain health insurance coverage if they change or lose their jobs, and insurance companies are prohibited from denying coverage to individuals who have preexisting medical conditions. See HIPAA, Pub. L. No. 104-191, §8 701, 702, 2701 104-191, §8 701, 702, , 2702 104-191, §8 701, 702, , 2741 104-191, §8 701, 702, , 2742 104-191, §8 701, 702, , 110 Stat. 1936 104-191, §8 701, 702, , 1939 104-191, §8 701, 702, -46, 1955 104-191, §8 701, 702, -62, 1972 104-191, §8 701, 702, -83 (1996 (codified at scattered sections of 29 & 42 U.S.C.); see also Purdum, supra. The Act also includes a provision which allows dying individuals, particularly AIDS patients, to draw on their life insurance benefits while still living. See HIPAA § 331, 110 Stat. at 2067-69; see also Purdum, supra.
18. See I.R.C. § 220(f)(4)(C) (providing that any distributions made after an account holder reaches age 65 are not subject to the 15% excise penalty that typically applies to distributions used for purposes other than qualified medical expenses); see also Benjamin C. Ayers & Elizabeth Plummer, New MSA and Health Insurance Rules Create Opportunities, 58 TAX'N FOR AccT. 260, 263 (1997) (suggesting that Congress authorized, perhaps unintentionally, the use of MSAs as an alternative means of securing retirement savings).
19. See Ayers & Plummer, supra note 18, at 260-61 (explaining that because MSAs allow the taxpayer to accumulate unused funds, they closely resemble IRAs). With IRAs, there is a 10% penalty for distributions taken prior to age sixty-five. See I.R.C. § 72(t)(1) (West Supp. 1998). There is an exception to the penalty, however, if the distribution is used for medical expenses or health insurance premiums, to the extent that they exceed the 7.5% floor of I.R.C. § 213. See I.R.C. § 72(t)(2)(B), (D).
[Vol. 48:685 medical expenses and retirement savings purposes." However, the MSA is a questionable response to these concerns because its underlying policy runs counter to existing retirement income and health care goals. 21 Moreover, the MSA program raises serious questions of fairness as it benefits relatively few, failing to provide savings opportunities for a significant portion of the population." As designed, the MSA disproportionately benefits the members of society who arguably least need assistance with their health care expenses or retirement savings objectives. Namely, MSAs benefit individuals with low health care expenses (the healthy), individuals with high incomes (the wealthy), and individuals who are knowledgeable about health service alternatives, their own medical conditions, and the MSA program itself (the wise).
Parts I and II of this Article review the development, general structure, and operation of the MSA program. Part III of this Article compares and contrasts the MSA to other tax-preferred retirement savings plans and explores the applicability of pension law to these arrangements. In Parts IV, V, and VI, respectively, this Article demonstrates that the MSA program disproportionately benefits the wealthiest, healthiest, and most informed members of our society. Part VII of this Article examines the impact of the MSA on the existing health care system. In Parts VIII and IX, this Article identifies various deficiencies in the MSA model that may undermine significantly its marketability as a viable health care savings program. This Article ultimately concludes that the focus and design of the MSA program presents serious doubts concerning its ability to accomplish its goals in the manner contemplated by Congress. 20 . See Stephens, supra note 9, at 458 (rationalizing that "t]he utility of MSAs appears to encourage personal responsibility in the consumer before he spends a healthcare dollar," by allowing individuals to accumulate unspent funds for future medical expenses or retirement savings goals).
21. See discussion infra Parts IV, VII (arguing that MSAs do not provide savings benefits to those who are not wealthy or have the highest health risks, and actually may discourage physician consultation and preventive health care).
22. The availability of MSAs is limited in several important respects. First, MSAs are available only to "eligible individuals"; that is, individuals who are covered under a high deductible health plan, established and maintained by a small employer. See I.R.C. § 220(c)(1)(A). As defined, a small employer is an employer with an average of fifty or fewer employees during the two preceding years. See id. § 220(c)(4)(A). Second, Congress limited the available number of accounts subject to favorable tax treatment under the pilot program to 750,000 in 1999. See id. § 220(j)(2). Therefore, even an expanded program will benefit only those employees who can afford high deductibles and work for small employers. Third, the tax and saving incentives provided by the MSA program disproportionately benefit the healthiest and wealthiest population. See supra note 7; see also discussion infra Parts IV and V.
I. THE MSA PROGRAM DESIGN
The HIPAA was signed into law by President Clinton on August 21, 1996.23 This legislation amended the Internal Revenue Code of 1986 (I.R.C. or "the Code") by adding § 220 which covers MSAs. z4 Under § 220, self-employed individuals and those employed by companies with 21 fifty or fewer employees are allowed to establish MSAs.
The MSA combines a high-deductible, catastrophic medical insurance plan with a tax-free, health care savings account. 2 ' To qualify as an MSA catastrophic health care plan, a plan's deductible must fall between $1500 and $2250 for individual coverage, 2 7 and between $3000 and $4500 for 28 family coverage.
To participate in the MSA program, an individual must be enrolled in a qualified, catastrophic health care plan, and also must establish a tax-free savings account. 29 Account holders are expected to use their high-deductible plans to cover major medical expenses and their tax-free savings accounts to cover ordinary, routine medical costs. 30 The tax-free savings account also may be used to pay a portion of the insurance deductible. Once the deductible is met, the catastrophic plan may be fully comprehensive or may contain further co-payments and restrictions. 32 Unused funds contributed to an MSA in any given year are carried 23 . See Remarks on Signing the Health Insurance Portability and Accountability Act of 1996, 1996 PUB. PAPERS 1319, 1320 (Aug. 21, 1996) . President Clinton signed the bill into law despite his concern that "much work remained to be done" regarding health care in America. See Purdum, supra note 17, at B12. He was concerned about provisions that would have expanded coverage for the unemployed and the mentally ill but were dropped from the final version of the bill. See id.
24. See HIPAA, Pub. L. No. 104-191, § 301,110 Stat. 1936 104-191, § 301,110 Stat. , 2037 104-191, § 301,110 Stat. (1996 . 25. See I.R.C. § 220(c)(1)(A), (4)(A [Vol. 48:685
forward to future years and can be used as a cushion against prospective
health care expenditures. Alternatively, excess funds may be left in the account and withdrawn without penalty for any purpose once an account holder reaches her social security normal retirement age.
3
' All distributions for non-medical purposes are classified as income and taxed accordingly." These distributions also are subject to a 15% penalty." However, distributions made for non-medical reasons after an account holder dies, becomes disabled, 37 or attains the social security retirement 389 age are taxed, but are not subject to the 15% penalty. 39 The MSA program is voluntary and tax-preferred. Congress provided substantial tax benefits in connection with the MSA program in the hope that the incentives will prove sufficiently attractive to encourage individuals to save in these arrangements. 40 The health care insurance. 48 Unlike traditional health care protection, the MSA program is designed to motivate participating individuals to take more active roles in making decisions about their health care costs. 49 MSA proponents argue that, by giving consumers greater control over their health care funds, in conjunction with an opportunity to save their unspent health care dollars, the MSA model encourages consumers to purchase health care services more prudently.
0 These advocates anticipate that, as a result, the MSA program will curb the rising cost of medical care, making health services more affordable for all Americans in the long-run."
Although evidence suggests that individuals are more conscientious about expenditures involving the use of personal funds, the expected benefits of the MSA program have been grossly exaggerated because many indirect costs either have been overlooked or inadequately considered. 2 For example, proponents of the MSA fail to account fully for the potential harm that the program presents for the conventional health care system. 3 Proponents also have ignored completely the compliance 48 . Cf. Ayers & Plummer, supra note 18, at 260 (noting that MSAs were intended to furnish taxpayers with "a method to defray the cost of unreimbursed health care expenses, while increasing competition for health care services"); Stephens, supra note 9, at 457 (explaining that MSAs were designed to control the increasing cost of medical care through the use of tax-based savings). The MSA model is therefore premised on the notion that once consumers have a personal financial stake in purchasing health care services, they will spend the money more prudently. .. people will be more prudent in their purchase of health care services."); Stephens, supra note 9, at 461 (acknowledging that supporters of the MSA program subscribe to the theory that "personal responsibility will help to end careless spending of healthcare dollars by putting responsibility for conserving funds back in the hands of the consumerthe patient").
51 (visited Sept. 30, 1996) <http://www.afscme.org/afscme/bargtabl/cbr4b.htm> (contending that because MSA participants have no incentive to seek preventive care, medical costs ultimately will escalate as diseases and illnesses will be more advanced and, problems of having different distribution and contribution rules for traditional retirement savings plans than for MSAs. 54 Additionally, MSA proponents have not considered fully the additional administrative requirements of implementing the program for which the cost ultimately will be passed on to the health care consumers. 55 Thus, when all relevant factors are considered, the MSA program could actually increase the cost of medical care services rather than decrease them. 56 Even if all relevant costs are considered and measured accurately, it is nevertheless questionable whether the expense of the program can be justified if MSAs benefit only the wealthiest, healthiest, and most informed members of society, without providing comparable benefits to those who are less fortunate. 57 The rationale underlying health care reform in general, and MSAs in particular, is that all citizens should have access to affordable health care." Concerns that the MSA both jeopardizes the existing health care program and disproportionately benefits the affluent were perceived by many commentators as serious weaknesses. 5 9 As a result, Congress introduced the MSA as an experimental program to be offered on a limited four-year trial basis. 0 After the trial period ends, Congress will determine if MSAs can co-exist with traditional health care plans and control health care costs without benefiting only a few.
The The General Accounting Office (GAO) will undertake the second study. 66 In connection with the second study, the Comptroller General is required to retain the services of "an organization with expertise in health economics, health insurance markets, and actuarial science to conduct a comprehensive study" to determine the impact of the MSA on the health care market. 7 While the program's experimental status and reporting requirements reduce its duration and heighten public awareness about its effects, these characteristics do not eliminate the basis for concern about the MSA program.68 The temporary quality neither justifies the program's disparate impact among taxpayers nor removes its threat to the existing health care and retirement savings systems." More importantly, however, the results from the studies of the pilot program could be misleading; they may not adequately predict the effects of an expanded MSA program if the composition and behavior of the experimental population is not representative of those who would participate in a permanent program.
Therefore, to the extent that the MSA experiment is used to measure 72. Stephens, supra note 9, at 457. 73. See Crenshaw, supra note 8, at H1 (advising that if an individual can avoid making large withdrawals from an MSA account, he may accumulate a "healthy nest egg").
74. See Ayers & Plummer, supra note 18, at 263 (reasoning that "because there are no minimum distribution rules or excess distribution taxes, the MSAs have a distinct advantage over IRAs").
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The underlying purpose for the preferential tax treatment of employer sponsored retirement savings, including IRAs, is to foster economic security in old age. 75 To ensure that funds saved in IRAs and other taxpreferred retirement savings plans actually are used for retirement purposes, Congress places restrictions on the use of these funds." Additionally, non-retirement uses of retirement funds generally are discouraged by a 10% excise tax on the taxable portion of all early distributions, unless the distributions are made on account of death, disability, or the attainment of age fifty-nine and one-half years.77
Therefore, the MSA's distribution rules substantially deviate from traditional pension policy to the extent that they allow unrestricted, penalty-free distributions for health care expenses prior to retirement.
8 Regardless of whether the use of retirement funds for health care expenses is consistent or inconsistent with retirement income policy, preretirement distributions result in fewer dollars available at retirement. Thus, if individuals use MSAs as retirement instruments, their ability to withdraw the funds prior to retirement ultimately could affect their retirement income security. 9 The following example illustrates numerically how the MSA can be used as a more flexible retirement savings alternative than traditional retirement savings arrangements. tax-free buildup available for distribution at retirement.' This result would be the same if she had placed her $2000 in a traditional IRA. Unlike in a traditional IRA, however, the taxpayer has penalty-free access to MSA funds needed for medical expenses prior to retirement, without first having to meet the 7.5% floor of I.R.C. § 213.1
Presumably, the MSA's flexible distribution rules are appealing especially to individuals with limited financial resources who may be reluctant to save in traditional IRAs or employer sponsored retirement plans for fear of losing access to their funds. For this reason, MSA savings may be accomplished at the expense of traditional IRA savings or employer sponsored elective contribution plans, such as 401(k) plans, in which distributions prior to retirement are more restricted.
8 ' An argument could be made that increased savings is desirable in any form and, therefore, whether individuals save in MSAs or traditional retirement savings vehicles is irrelevant. However, a shift from traditional retirement savings to MSAs does not represent increased individual savings, but merely a change in savings instruments and objectives.
Moreover, the ability to use retirement savings for non-retirement purposes without restriction may have far reaching consequences. 3 If medical and retirement savings goals are combined for purposes of the MSA, it would seem that policymakers would be forced to consider combining these goals for all other tax-preferred retirement savings vehicles. A failure to consider such a combination would result in different distribution rules for similar tax-preferred retirement savings vehicles. This inconsistency introduces unnecessary complexity to the private pension system. Taxpayers will find it more difficult to make informed decisions regarding the available options for retirement savings, without the bene- [Vol. 48:685 to invest in retirement savings today is faced with such an array of choices that making the best decision can prove quite challenging. She must consider, for example, the varying contribution limits, distribution rules, and tax treatment for traditional IRAs and Roth IRAs.8 Both of these individual savings arrangements can be equally as effective for retirement savings, but are governed by very different taxation and distribution rules. 85 Therefore, the introduction of the MSA impacts the existing retirement system to the extent that it introduces an additional taxpreferred savings vehicle, with different rules and regulations, in which 86 individuals may choose to save for retirement.
B. Pension Law and MSAs
The MSA retirement savings feature is inconsistent not only with existing pension policy, but also with existing pension law. The Employee Retirement Income Security Act of 1974 (ERISA) 8 ' governs employersponsored retirement plans& In order to receive preferential tax treat- Because MSAs may be used effectively as retirement savings vehicles, some portion of the revenue forgone in connection with the MSA program finances retirement savings. Thus, the cost of the program's savings feature, specifically the tax-free buildup of excess contributions, is justifiable only if that portion of the program comports with rules and regulations for the existing retirement income program. 9 Accordingly, the retirement savings feature of the MSA program should be evaluated under ERISA to see if that portion of the program complies with applicable pension law.
Interestingly, there has been little discussion about the applicability of ERISA to MSAs. As a result, many important questions about the impact of ERISA on the MSA program have been left unanswered. For example, it is unclear whether, or to what extent, the fiduciary rules of ERISA apply to MSAs. 9° Specifically, it is uncertain whether the MSA is an employer-funded arrangement that would satisfy the requirements of an ERISA welfare benefit plan, thereby subjecting the employer to the fiduciary duties provided under ERISA. 9 90. See Stephens, supra note 9, at 460; see also ERISA, 29 U.S.C. § § 1001(b), 1021-31, 1101-1114 (requiring reporting and disclosure and laying out fiduciary responsibilities).
91. See Stephens, supra note 9, at 460; see also 29 U.S.C. § § 1101-14 (fiduciary responsibilities).
92. 29 U.S.C. § 1002(1). An MSA is arguably an employee welfare benefit plan within the meaning of ERISA because the MSA is "(1) a 'plan, fund, or program' (2) established or maintained (3) by an employer or by an employee organization, or by both, [Vol. 48:685 Therefore, the MSA could be considered an employee health benefit plan under ERISA 9 3 because the catastrophic health care feature can be viewed as a medical program established by the employer for the purpose of providing medical benefits to participants and their families. Alternatively, the retirement component of the MSA to which the health care plan is connected could be considered an employer-sponsored retirement plan. 9 4 The retirement feature of the MSA is structured similarly to the Simplified Employee Pension (SEP). 9 Under a SEP arrangement, the employer contributes to IRAs on behalf of covered employees in the same manner that an employer contributes to employer-deposit MSAs on behalf of covered employees. 96 Thus, the carryover feature of the MSA functions as an employer-sponsored retirement benefit plan, indistinguishable from the SEP. Therefore, the fiduciary rules of Title I of ERISA should apply to MSAs under the theory that the program is either a welfare benefit plan, an employer-sponsored reHowever, much of the uncertainty surrounding ERISA's potential applicability to MSAs stems from the lack of judicial consensus as to the precise definition of an ERISA employee welfare benefit plan in the context of employer-sponsored insurance plans. Compare Kidder v. H & B Marine, Inc., 932 F.2d 347, 353 (5th Cir. 1991) (concluding that an employer's purchase of a policy, or of multiple policies, that insure a class of employees offers "substantial evidence," standing alone, that an employee welfare benefit plan is established), and Donovan, 688 F.2d at 1375 (holding an employer's purchase of a group health insurance policy to provide its employees with health coverage is evidence of, but not itself, a plan), with Kornman, 662 So. 2d at 502 (reasoning that relying solely upon whether an employer contributes insurance premiums in determining whether ERISA applies to group health insurance policies disregards other critical factors with respect to the degree of control an employer maintains over a plan), and Robertson v. Gem Ins. Co., 828 P.2d 496, 502-03 (Utah Ct. App. 1992) (holding that an employer's "bare contribution" of insurance premiums in providing employee insurance coverage is insufficient to establish the existence of an ERISA plan).
93. See Stephens, supra note 9, at 460 (warning that determining whether an employer-established MSA plan would constitute an employee benefit plan within the meaning of ERISA is an important threshold consideration); see also Credit Managers Ass'n v. Kennesaw Life & Accident Ins. Co., 809 F.2d 617, 625 (9th Cir. 1987) (explaining that although no single act, by itself, brings a plan under the ambit of ERISA, an employer nonetheless can establish such a plan "rather easily").
94. ERISA defines a retirement plan as one that is "established or maintained by an employer or by an employee organization" and that "(i) provides retirement income to employees, or (ii) results in a deferral of income by employees for periods extending to the termination of covered employment or beyond." 29 U.S.C. § 1002 (2) Title I applicability would render employers who sponsor the MSA, and perhaps even insurance companies that sell the catastrophic insurance policies, ERISA fiduciaries.9 7 As such, they would be subject to a duty to oversee the investment of the MSA funds. 98 In the event of a breach, ERISA fiduciaries are personally liable to the plan for any resulting losses. 99 Failure to apply the fiduciary rules of Title I to MSAs would seemingly frustrate ERISA's goal of providing greater protection to participants in employer-sponsored employee benefit plans.
The non-discrimination standard of ERISA raises similar issues of inconsistency regarding the retirement savings component of MSAs. 1°° In order to maintain their tax-preferred status, qualified employersponsored retirement savings plans must comply with ERISA's complex non-discrimination rules. 0 1 These rules prohibit plans from favoring highly compensated employees over non-highly compensated employees.
Although MSA legislation requires an employer establishing an employer-deposit MSA to make comparable contributions on behalf of all participating employees, because the MSA is not labeled a "qualified" retirement plan, ERISA's anti-discrimination standards do not apply.°2 The contributions may be the same dollar value or "the same percentage of the annual deductible limit under the high deductible health plan covering the employees." Id. § 4980E(d)(2)(a). For example, assume an employer maintains two different high deductible plans. Under one plan, the deductible for single coverage is $1500 and $3000 for family coverage. Under the second plan, the deductibles are $2,000 and $4,000 respectively. Further assume that the employer's contribution to the MSAs of participating employees of the first plan is $500 for singles and $750 for families. The amount contributed to the [Vol. 48:685 Accordingly, if an employer makes the MSA available on a nondiscriminatory basis, but only the highly compensated employees choose to participate, the plan would not be considered discriminatory. 3 This result is inconsistent with ERISA's treatment of other elective retirement arrangements in which plans must be non-discriminatory in both design and operation.l4
Finally, as discussed above, the distribution rules for MSAs are inconsistent with the distribution rules that govern other employer-sponsored retirement arrangements."" Although individuals are discouraged by the 10% excise tax from taking early distributions from other retirement arrangements (e.g., IRAs and 401(k) plans), they are actually encouraged to do so from MSAs with the tax-free treatment of distributions for medical expenditures.'°6 Different fiduciary standards, coverage requirements, and distribution rules for MSAs result in disparate treatment among available retirement arrangements. Not only do these inconsistencies introduce an unnecessary level of complexity to the pension system as discussed above, but they also produce peculiar results. On the one hand, the burdensome rules and regulations of ERISA are imposed on employers who choose to offer qualified retirement arrangements to their employees in order to ensure that plan participants receive sufficient protection. 0 7 On the other hand, because MSAs are excepted from ERISA's rules and regulations, employers are encouraged to offer them and individuals are induced to participate in them, resulting in less protection to plan participants. Even if one concludes that the MSA's goal of encouraging second'plan will be nondiscriminatory if the contribution is either $500 for singles and $750 for family coverage, or $667 for singles and $1000 for family coverage. See CANAN individuals to become more involved in their health care choices overrides the need for consistency between the MSA and other retirement savings programs, it is nevertheless important to acknowledge and explain the differences and similarities in these arrangements. This discussion must take place in order to maintain support for the existing retirement programs, and to avoid unnecessary confusion about the rules governing the different individual retirement savings vehicles.
C. A Comparison of MSAs and Flexible Spending Accounts (FSAs)
Some commentators have maintained that MSAs are not a new concept, but are simply a variation of existing § 125 plans, commonly known as Flexible Spending Accounts (FSAs).' 0 8 Under current law, employees may contribute pre-tax money to FSAs to pay for medical expenses not covered by their health insurance.°9 FSA funds not used for medical expenses during a given year are forfeited by the employee at the end of the plan year. "° Thus, because FSA funds may not be carried over, account holders have incentives to spend as much of their FSA funds as possible before the end of the year. By contrast, excess MSA contributions may accumulate tax-free and may be withdrawn without penalty after death, disability, or when an account holder reaches retirement age."' Thus, FSAs and MSAs are very different concepts. They are similar only to the extent that both can be used for current medical expenses. Unlike MSAs, however, FSAs have no carry-over feature and, therefore, cannot be used effectively as long-term savings arrangements.
IV. MSAs DISPROPORTIONATELY BENEFIT THE WEALTHY
The MSA program was established as a means of furnishing savings opportunities to all Americans." 2 However, the program's savings feature, in connection with the self-employed MSA, benefits high-income taxpayers disproportionately and provides little or no benefit to lowincome taxpayers. Consequently, as designed, the program is incapable 111. See supra notes 33-39 and accompanying text (discussing the tax treatment of unused MSA funds).
112. See supra note 9 and accompanying text (discussing improving the availability of affordable healthcare under the HIPAA).
[Vol. 48:685 of delivering the intended benefits to many of its anticipated beneficiaries.
A. The Impact of Greater Discretionary Income
One reason the MSA program disproportionately benefits highly compensated individuals is because it effectively expands the IRA contribution limit. "3 Under current law, annual IRA contributions are limited to $2000. ' 14 By saving $2000 in an MSA as well as $2000 in a traditional IRA, however, a self-employed taxpayer can double the IRA limit.
Low and moderate-income taxpayers will derive significantly less benefit from an increased contribution limitation than high-income taxpayers, because households that contribute to IRAs tend to be wealthier than households that do not."' Studies conducted by the Center on Budget and Policy Priorities indicate that, prior to 1986, when taxpayers at all income levels could contribute up to $2000 to an IRA and deduct the contribution from their taxable income, 82% of all IRA deductions were taken by individuals in the top one-third income bracket.' 16 Only 8% of households earning between $10,000 and $20,000 made IRA contributions during the same period. "7 Presumably, the lower IRA participation rate among low-income individuals was attributed to low earnings. 8 Thus, it appears that low-income Americans earn insufficient wages to take advantage of the MSA program's expansion of the IRA limit. " 9 The only beneficiaries of the increased IRA contribution limit are individuals who already contribute the maximum amount to their 2) (discussing a similar effect on low-income Americans in relation to "The American Dream Savings Account"). This discussion pertains to MSAs established by self-employed individuals. Although the disproportionate benefit to taxpayers with higher marginal tax rates occurs with respect to all deductions and exclusions, the fact that the MSA increases existing regressivity in the tax system is particularly troubling because it is a program touted to be responsive to the health needs of all Americans. See supra note 9 and accompanying text (citing preamble to the HIPAA).
IRAs. Consequently, the MSA program increases the disparity between the tax subsidy received by individuals who currently can afford to save and those who cannot.
B. The Effects of Higher Marginal Tax Rates
Another reason the MSA disproportionately benefits the wealthiest members of society is because of the progressive tax rate structure; the applicable tax rate increases as an individual earns more income. Thus, the benefit of an exclusion depends on the marginal tax rate of the taxpayer. 20 To illustrate, assume an employer makes a contribution of $500 on behalf of two workers, A and B, in 40% and 20% tax brackets, respectively. If A and B were taxed on the $500 contribution, A would pay a tax of $200, and B a tax of $100. However, because the contribution is excluded from each taxpayer's gross income, neither pays any tax on the $500 contribution. Accordingly, the exclusion for MSA contributions is more valuable to A than it is to B. 2 ' Similarly, the tax-free buildup of excess amounts in MSAs is more valuable to high-income taxpayers.
Employer-provided payments for health insurance premiums in connection with traditional health care programs also generally are excluded 122 from an employee's gross-income. This exclusion, like the MSA exclusion, disproportionately benefits wealthy taxpayers not only because the value of the exclusion increases as income rises, but also because upperincome taxpayers typically work for organizations that provide the most generous employer health care contributions.
12 3 Therefore, the MSA does not create the inequities that exist in the current health care system with respect to disparate treatment among taxpayers in different tax brackets for employer-provided health benefits, but the MSA exacerbates the situation by allowing a tax-free buildup of unused funds in addition to an exclusion for employer-provided health benefits. This result is troubling, especially because the MSA program is marketed as a medical savings program designed to make the health care system operate more fairly and increase the availability of affordable health care to all Americans. [Vol. 48:685
V. MSAs DISPROPORTIONATELY BENEFIT THE HEALTHY
Proponents of the MSA program maintain that catastrophic policies are relatively inexpensive and cost considerably less than traditional lowdeductible plans.12 Accordingly, they argue, an employer-deposit MSA theoretically could be funded by the difference in the cost of a highdeductible plan and a low-deductible plan without increasing an employer's overall cost. 125 Skeptics argue, however, that the cost of high-deductible plans vary and, in many instances, are more expensive than proponents suggest. When premiums for high-deductible policies are not significantly less than those for conventional plans, employers who maintain their contribution levels have only small amounts available to fund employees' taxfree savings accounts. As a result, in these situations neither the savings account nor the high-deductible policy will cover many of the medical expenses incurred by account holders."' Thus, although the primary goal of the MSA program ultimately is to make health care more affordable, in some instances participation in the MSA program may actually increase the out-of-pocket medical expenses for certain individuals, mak-
129
ing it more difficult for them to obtain necessary medical services.
Individuals who spend less than the amounts contributed by employers to their MSAs will experience gains. Therefore, for the vast majority of Although healthy individuals stand to gain in the short-run from the ability to select medical benefits according to their own interests and risk tolerance, this flexibility could lead to a massive self-selection process, which eventually would segregate the health insurance market.' 32 The healthiest individuals will remove themselves from the larger insurance pool for traditional insurance arrangements, leaving only older and sicker individuals to be covered by these insurance arrangements. Ultimately, this situation will result in prohibitively high insurance premiums for the most vulnerable members of society, making it difficult for them to obtain adequate insurance protection.' 33 
VI. MSAs DISPROPORTIONATELY BENEFIT THE MOST INFORMED

A. Shopping for the Best Price
MSA proponents argue that because MSA funds eventually may be used for non-medical expenditures, the program provides incentives for individuals to be more selective about the services they purchase than they would be under conventional health care plans.
3 4 Accordingly, they contend, over time MSAs will reduce appreciably the cost of medical 134. See Gallagher, supra note 124, §E, at 1 (contending that by spending their own money, and not that of the insurance company, individuals will "price-shop more" and forego unnecessary medical care). Opponents, however, argue that this price-shopping will result in a neglect of preventive care, such as annual checkups. [Vol. 48:685
The underlying assumptions of this "more selective" theory are that individuals are able to compare the prices of different medical treatments, are fully informed about their medical conditions, and are fully aware of all of the available treatment options. It is unlikely, however,
•• 136
that the average consumer satisfies all of these conditions. Most individuals are not qualified to perform cost-benefit analyses of appropriate health care procedures. Moreover, the circumstances surrounding many medical emergencies would not lend themselves to an economically driven decision-making process for individuals who are not expert in the field of medicine."' For example, it is unrealistic to expect the average parent of a sick child to investigate the cost of a penicillin injection in order to determine whether the benefits of such treatment justify the ex-
138
pense.
The relatively few individuals who possess significant medical knowledge may indeed benefit from an opportunity to shop for competitive prices and treatment. It is important, however, to question the wisdom of encouraging those individuals who lack medical expertise to make decisions that would withhold recommended medical treatment from themselves or others in order to save for future medical emergencies, or retirement savings goals. If the MSA program causes such individuals to make unwise health decisions, the program could be counter-productive, increasing future medical costs.' 39 Although consumer education would remedy this problem, an initiative to educate the entire population of health care consumers would require considerable time, effort, and ex- 
137.
See COST IMPLICATIONS AND DESIGN ISSUES, supra note 110, at 3 ("Clearly, in medical emergencies, shopping around for a lower-cost provider is rarely in the cards ... ."); see also Cords, supra note 134, at 1227 (noting the unlikely situation of an individual who is en route to a hospital in an ambulance deciding which hospital she should go to based on cost). Additionally, once at the hospital or the doctor's office, it is virtually certain that an individual consumer will not possess the bargaining power to receive a better price. See id.; see also Medical Savings Accounts-A Bad Idea, supra note 53 (arguing that under an MSA plan, "group-negotiated rates would not be possible").
138. See Burry, Jr., supra note 52. 139. See John V. Jacobi, The Ends of Health Insurance, 30 U.C. DAVIS L. REV. 311, 381 (1997) (arguing also that "MSAs would not improve health expenditure efficiency because personal control of health expenditures is inconsistent with the structure of cost containment through managed care, where systemic utilization review channels spending choices").
B. Gaming the System
The MSA not only rewards those who have expertise in the health care area, but also those who have advance notice about their medical conditions and, therefore, are able to predict more accurately their medical expenditures. Because MSA legislation limits the ability of insurance providers to impose pre-existing condition clauses, 4 ' employer-deposit
141
MSAs allow certain individuals to "game" the system.
In years in which individuals anticipate higher medical expenses, such as those associated with starting a family or undergoing elective surgery, it is advantageous for them to elect conventional plan coverage. 14 In other years, when such expenses are not expected, it is advantageous for them to choose the catastrophic insurance protection under the MSA program. By using this strategy, individuals able to predict or plan their medical expenses can receive substantial windfalls. 143 Under the current health care system, an individual could utilize a similar strategy. By opting-out of conventional coverage and making contributions to an FSA in years in which the individual anticipates [Vol. 48:685 lower medical expenses,'" a taxpayer could both save annual premium costs and reduce their out-of-pocket costs for expected medical expenses by paying with pre-tax dollars. However, there is less incentive to use this strategy with FSAs because, as discussed above, there is no possibility of carry-overs or potential retirement savings in the event of a yearend surplus.
4 1
C. Awareness
Finally, because the number of MSAs is limited and the program is temporary, individuals who know to act prior to the effective dates of the interim limits, or the program cut-off date, to establish their accounts could benefit at the expense of individuals who are unaware of the program, or fail to fully comprehend the complexity of the MSA pilot. MSA legislation allows no more than 750,000 accounts to be established during the xpermentl " 146 the experimental phase. These accounts are awarded on a first-come, first-served basis. Additionally, there are interim limits that establish various "cut-off-dates" by which employees or self-employed individuals must set up their MSAs in order to qualify for the program. Once an interim limit is met, no new accounts will be granted tax-exempt status,
although contributions may continue to be made to existing accounts.
144. See Pulliam, supra note 142, at D1 (explaining that with flexible spending accounts, "you can save hundreds of dollars if you plan right"). It should be noted, however, that in certain circumstances, benefits under an FSA are considered "excepted benefits" and therefore not subject to the requirements of section 701 of ERISA. See Application of HIPAA Group Market Portability Rules to Health Flexible Spending Arrangements, 62 Fed. Reg. 67,688, 67,688 (1997).
145. See supra note 110 and accompanying text (explaining that FSA account holders are subject to a "use it or lose it" requirement that bars carrying-over unspent dollars to the next fiscal year); cf Carrie J. Gavora & Robert E. Moffit, Health Care: Improving Consumer Choice and Access, in ISSUES '98: THE CANDIDATE'S BRIEFING BOOK ch.10 (1998), available at <http://www.heritage.org/issues/chaplO.html> (FSA and MSA section) (arguing that the "use it or lose it" feature encourages families to spend for medical services that may be "only marginally desirable or beneficial" just so they spend all that is in their FSA account).
146. See I.R.C. § 220(j) (Supp. 111996). Uninsured individuals who establish an MSA will not be counted in this number. See id. § 2200)(3). Thus, the MSA's structure and complexity potentially pit the unaware against the more aware. If interim limits are reached, self-employed individuals such as lawyers, doctors, and investment bankers,' who have access to financial advisors and planners, could prohibit the employees of smaller, non-professional businesses from ever establishing MSAs. Although the low levels of participation in the MSA program do not suggest that it is likely the interim limits actually will prevent individuals who desire to participate in the program from doing so, the mere possibility of rewarding the most informed population at the expense of the least informed is nevertheless a problem of perception." 50
VII. MSAS AND THE EXISTING HEALTH CARE SYSTEM
A. Health Care Policy
The MSA is designed to encourage cost-effective consumer behavior by increasing individual control over health care spending.' Under the traditional health care model, patients rely heavily on their physicians' advice and recommendations regarding their health care treatment.' As designed, however, the MSA program places the onus on patients to make these decisions more independently. Thus, the MSA program represents a paradigm shift away from existing health care policy. ' This 149. MSAs presently are relatively popular among the self-employed. See Crenshaw, supra note 8, at H1 (noting that MSAs have been "big sellers" with law firms because of the tax benefits). For the self-employed, medical expenses under traditional health plans only could be deducted to the extent that they exceeded 7.5% of the individual's adjusted gross income. See id. With MSAs, however, all qualified medical expenses not covered by insurance are fully deductible to the extent that contributions to MSAs are fully deductible. See id.
150. See supra notes 147-48 and accompanying text (explaining the participation cutoff dates).
151. See supra notes 49-50 and accompanying text (explaining that MSAs were designed to increase individual control over medical spending, which in turn would encourage more prudent spending). [t]he decision of which doctor to go to, how much care one receives and the amount charged for each service is between the patient and the doctor").
153. See Ferraro, supra note 83; see also Peter M. Clarke, M.D., Correspondence, Medical Savings Accounts, 331 NEw ENG. J. MED. 1158 (1994) (noting that placing the burden on patients to make their own decisions regarding health care will have "obvious consequences" of separating wealthy and poor patients).
[Vol. 48:685 shift not only alters the doctor-patient relationship, but also may have serious consequences on the delivery of medical treatment.
MSAs may cause some individuals to shun routine medical check-ups and other early-detection procedures to save money. 5 4 Financially strapped consumers will forgo the aspects of their medical care that they perceive as not urgently necessary; they will seek treatment only when their medical conditions become symptomatic or severe. However, illnesses that go undetected before they reach more advanced stages are both more difficult and expensive to treat. Therefore, the MSA program may undermine recent achievements in health care policy that emphasize the importance of prevention, health maintenance, and early detection. Those who defer early detection and preventive procedures in order to save money are likely to be less wealthy.' As a consequence, poorer individuals will suffer from certain diseases disproportionately, while wealthier individuals will continue to enjoy a full range of state-of-the-art medical services."' This result ultimately may increase the cost of medical treatment of some illnesses 57 and cause the health care system to be 158 even more multi-tiered than it is today.
B. MSAs and the Rising Cost of Health Insurance Premiums
Most individuals who are covered under group and conventional health plans pay premiums in excess of the medical expenses that they incur. 5 9 This enables these plans to cover the cost of the relatively few 154. See supra note 136 (stating that the price-shopping caused by MSAs will cause individuals to neglect preventive care).
155. See Committee on Child Health Fin., American Acad. Of Pediatrics, Principles of Child Health Care Financing, 102 PEDIATRICS 994, 995 (1998) (arguing that MSAs "include economic disincentives for preventive care and favor higher income groups financially").
156. See Clarke, supra note 153, at 1158.
See Medical Savings Accounts-A Bad
Idea, supra note 53 (noting that "[w]ithout preventive care, medical costs will eventually increase, since diseases and illnesses will be more advanced and, therefore, more costly to treat once detected").
158. See Clarke, supra note 153, at 1158 (arguing that high-income patients will receive outstanding care while low-income patients' health will suffer because they neglect diseases to save money).
159. See Medical Savings Accounts-A Bad Idea, supra note 53; see also Bryan Ford, Essay, The Uncertain Case for Market Pricing of Health Insurance, 74 B.U. L. REV. 109, 121 (1994) (noting that health insurers using the "community rating" system typically charge all of their customers a premium equal to what they anticipate will be the average health expenses of the group). It is estimated that "85% of Americans spend less than $3,000 a year on medical care, and 73% have less than $500 a year in claims." ConsumerFirst Health Care, WALL ST. J., July 21, 1994, at A14.
individuals who experience costly illnesses or injuries. Thus, the excess premiums paid by healthy participants are necessary to offset the cost of covering those who are sick. Studies show that even a modest selfselection process causes premiums for traditional and managed care plans to rise significantly; if as little as one-fourth of all insured individuals in traditional policy groups chose MSAs, premiums would rise by two-thirds. 161Therefore, the removal of healthy individuals from nearly tw -h r s T h r f r , th1e oa6f1e l h n iv d a s f o the insurance pool eventually would drive up medical care costs for those who are unable to profit from their own health, and ultimately jeopardize the existence of conventional health insurance. 162 Although the self-selection process can benefit healthier individuals, even these individuals may be winners only in the short-run. As healthy individuals grow older and experience deteriorating health, they too will want to rely on conventional insurance for financial protection against increasing medical costs. 63 By that time, however, the cost of traditional, comprehensive health plans may be unaffordable. Consequently, the initial savings that a healthy individual enjoys by choosing an MSA today could be depleted by the cost of a single medical emergency later in life, when that individual's income is likely to be fixed. Therefore, both the healthy and unhealthy should be concerned that the MSA program threatens the viability of conventional health insurance.16 4
C. MSAs and the Risk of Rising Health Care Costs
The MSA's failure to deliver affordable health care to all Americans, and its potential threat to the health care system does not necessarily render the MSA program void of value or its cost unjustifiable if the program is successful in curbing the rising costs of health care. However, this result is unlikely. 162. See Blumberg & Nichols, supra note 160 (arguing that "insurance dropping" by low-risk individuals could lead to high prices, for which high-risk individuals do not have the ability to pay).
163. See Medical Savings Accounts-A Bad Idea, supra note 53 (explaining that healthy individuals will need comprehensive health insurance as they age).
164. See Ornstein, supra note 133, at 1D (quoting Gail Shearer, Director of Health Policy Analysis for Consumers Union: "'Widespread MSAs will lead to premium spirals that could drive traditional policies out of the market.').
[Vol. 48:685 ability to accumulate unused account funds ultimately will reduce the cost of medical care, 65 studies have shown the MSA program will not have a significant impact on the costs of medical services. 166 Moreover, for the reasons set forth below, it is very likely that the cost of medical care will increase rather than decrease as a result of the MSA program.
Medical Health Dollars Spent on a Few
First, the MSA program targets the wrong population and the wrong medical expenditures to effectively reduce the cost of health care. The distribution of health care costs in this country is highly skewed.'
67 Approximately 70% of Americans account for only 15% of national medical expenditures.'6 Nearly seventy-five cents of every dollar spent on health • . 169 care in the United States is attributed to only 10% of the population, and at least 80% of all health care expenditures are accounted for by individuals who spend more than $2000 annually. Consequently, a more effective way of decreasing medical care costs is to encourage the 10% of the population that spends the most to cut back on unnecessary or wasteful services.
7 ' Additionally, medical expenses that typically exceed $2000 should be the focus of any initiative for reduced medical care spending. HEALTH PLAN 93 (1994) (contending that by allowing individuals to substitute less expensive self-insurance for more expensive third-party insurance for small medical bills, the result will be a lowering in general of the cost of health insurance). Additionally, proponents argue that the cost of health care coverage would be lowered because expensive third party insurance would be used only for catastrophic events. The MSA model adopts neither of these approaches. Instead, the program targets the healthiest, wealthiest, and most informed members of society, rather than the most wasteful consumers and the most costly medical procedures.' 73 Aside from the out-of-pocket deductibles, which arguably will not affect a large percentage of spending, the MSA fails to provide any other incentives to reduce medical care spending.' 74 Furthermore, technological advances are the major reason that health care costs continue to escalate. Many of these procedures are used in connection with inpatient settings, where costs typically exceed the MSA deductibles. 1 7 6 Accordingly, for these services, there would be no out-ofpocket cost once an account holder met the plan deductible. 177 It is even more unlikely that the MSA will affect the demand for highpriced medical procedures by seriously ill individuals once their plan deductibles are met.
17 8 Facing dire circumstances, seriously ill individuals who are insulated from the full cost of medical care are particularly unlikely to make decisions about medical treatment that a rational person incurring the full cost of medical care might make.1 79 For example, an individual suffering from a life threatening disease may choose an extremely expensive procedure, notwithstanding a very small probability tion, that "various kinds of care management practices and rules may still be necessary" to implement and to reduce costs of the expensive medical procedures that account for 84% of the nation's medical care expenditures).
173. See discussion supra Parts IV, V, VI (explaining that MSAs will disproportionately benefit healthy, wealthy, and highly informed members of the population).
174 176. See Moon et al., supra note 167, at pt. III (noting also that high spending associated with inpatient services is "generally less responsive to price effects than more discretionary outpatient services").
177. See id. at pt. III. It should be noted, however, that an individual still may have an out-of-pocket expense equal to the amount of any co-payment that is associated with the catastrophic insurance policy. See Crenshaw, supra note 8, at H1 (explaining that a qualifying policy may require co-payments, although total annual out-of-pocket expenses, including the deductible, must be limited to $3000 for an individual and $5500 for a family).
178. See David Rind, M.D., Correspondence, Medical Savings Accounts, 331 NEW ENG. J. MED. 1158 (1994) (contending that the "rate of increase in the cost of medical care for the seriously ill [will] not be substantially reduced" with the advent of MSAs); Moon et al., supra note 167, at pt. III (arguing that "high priced procedures and techniques may actually face less market discipline if we move to an open-ended fee-forservice policy that fully protects families above the deductible as compared with pressures on technology in a managed care context").
179. See Rind, supra note 178, at 1158.
[Vol. 48:685 for success. 1 " Consequently, the widespread use of MSAs will have little impact on the most expensive types of medical treatment. They will also have little impact on the behavior of the relatively few individuals who disproportionately incur medical costs that exceed the MSA deductible."' Thus, the MSA program is unlikely to succeed in reducing health care costs.
MSAs and Increased Administrative Costs
Second, the MSA debate rarely includes any discussion about additional collection and administrative costs. There will be, however, additional costs associated with the processing of small service invoices for individual patients. 182 If the MSA program is expanded, hospital outpatient departments, clinics, and other health care providers will find it necessary to restructure their billing procedures to bill patients individually, rather than collectively through insurance companies, as many of the automated systems currently are equipped to do. Without the benefit of electronic billing, service providers will incur increased costs for hiring more processors to handle the additional workload."' Furthermore, under an expanded MSA program, service providers would incur higher default and collection costs associated with individualized billing processes.8 Amounts expended for these indirect costs ultimately will be reflected in the cost of medical care, and may well offset any reduc- 
A Questionable Underlying Theory
The basic theory underlying the MSA program is that American health care consumers will consume as much health care as available, unless financial disincentives are created.
18 6 This theory may be true for most goods and services; however, health care is fundamentally different from other consumption items. Generally, there is no inherent personal benefit to the consumer who purchases excessively expensive drugs, or who undergoes unnecessary medical procedures. 87 By contrast, if an individual spends more on food, for example, than average amounts, it can be assumed that the increased expense results from personal choice. Presumably, the correlation exists between high medical costs and medical necessity, rather than between high medical costs and personal choice."" Furthermore, because individuals typically do not know what medical treatment they need, consumers shopping for health care face considerable and inherent difficulties that do not exist in other markets. 18 9 Thus, even if individuals were likely to make health care decisions in the same manner as they make other spending choices, they would need some level of medical expertise to make informed decisions. To overcome a lack of medical education, each individual would need to invest substantial resources in receiving medical training in order to develop the skills necessary to make informed medical decisions. For many consumers this solution is inefficient and, accordingly, they will prefer to continue to rely on their physician's medical advice.
savings caused by MSAs).
186. See Senator Phil Gramm (R-Tex.), Why We Need Medical Savings Accounts, 330 NEW ENG. J. MED. 1752, 1752 (1994) (arguing that if we paid for our groceries through an insurance-like policy, where the policy covered the bulk of the costs, we would demand steak for our dogs instead of dog food). A related argument is that of "moral hazard," which implies that consumers consume more health services when they are insured or more fully insured. See THOMAS RICE, THE ECONOMICS OF HEALTH RECONSIDERED 82 (1998). This "hazard" is due to lack of financial disincentives, as individuals are likely to consume less services if they pay the full cost of such services. 
A. Design Complexities
Even if the underlying policy of the MSA is sound, the complexity of the program could have a negative impact on its success. Both buyers and sellers may be deterred by the uncertain effects of the interim limits and the lack of permanence of the experimental program. ' Individuals who previously had established their MSAs, however, would have been permitted to continue making contributions to, and receiving distributions from, their existing accounts. 96 Thus, the initial uncertainty surrounding the interim limits may have deterred some insurance companies from gearing up their promotional efforts, out of concern that they could not be guaranteed continuation of the MSA's tax deductibility feature beyond the interim dates. 197 Furthermore, because many indi-Because the deductible comprises a large portion of the out-of-pocket maximum, insurers are concerned that there is insufficient financial pen- S• 201 alty to discourage participants from going outside of the network plan. The MSA program's design has proven to be problematic not only for prospective sellers, but also for prospective buyers. Several insurers have reported that they have had numerous requests for information about 204 MSAs, but relatively few sales of the product. Insurance sales persons have explained that the low sales numbers are due to a lack of understanding about the product. For example, some consumers incorrectly 201 assume the "use it or lose it" feature of the FSA applies to MSAs. Others are confused about the use of MSA funds. One insurer recounted that a small employer established MSAs for its employees, believing that instead of paying premiums for the catastrophic plan, the premiums could be deposited in the employees' MSAs. 2 04
B. A Comparative View of MSAs 2°7
Like the United States, Singapore experienced health care cost inflation in the 1970s. In 1984, Singapore responded to the problem of rising medical costs by adopting an insurance scheme that resembles the United States' MSA program. 0 0 Interestingly, Singapore's ten-year experience with a similar medical program has neither reduced nor controlled health care costs; in fact, its experience shows that after introducing an MSA-like program, the costs for medical care actually increased. 2 9 203. See id.; see also NCPA POLICY REPORT NO. 216, supra note 192 (noting that some patients even purposefully will use providers outside the network early on to reach the out-of-pocket limit, so that they can begin having 100% of their expenses covered by the insurer).
204. See GAO MSA REPORT, supra note 67, at 7; see also Brian O'Connell, Banks
The Singapore program, known as "Medisave," guarantees each citizen access to quality medical care. The program provides financing for health services, and at the same time responds to the "moral hazard" problem of insurance protection by providing incentives to use health care services responsibly. 210 Under the Medisave program, every worker must deposit part of his or her earnings into an individual Medisave account; from this account, hospital expenses and certain outpatient services can be paid."' The Medisave program also has a lifetime savings feature which allows individuals to save for retirement."' At death, an account holder's estate receives any remaining balance." 3 The Medisave program in Singapore is currently well established. 2 4 To the extent that the Medisave program compels individuals to save and pay for health care services with their own money, it is similar to the MSA concept. Therefore, important lessons can be learned from Singapore's experience. Accordingly, it is very useful to analyze how the Medisave project has affected both the demand for, and cost of, medical services in Singapore.25
Positive Experience With Medical Savings Accounts In Singapore, 14 HEALTH AFF. 267, 269 (1995) (stating that the Medisave program has been successful in controlling the inflationary rate of medical costs).
210. See Hsiao, supra note 207, at 261; WILLIAMS & VAN DER REIS, supra note 152, at 124 (noting that the Medisave program's "combination of individual responsibility and government subsidies helps to keep health care affordable while giving participants an incentive to use services appropriately"). "Moral hazard" refers to a problem of insurance protection which causes those who are insured against certain risks to have incentives to use less than optimal care to avoid the insured risk. See supra note 186 (explaining the moral hazard problem). For purposes of defining moral hazard problems it is necessary to distinguish between two types of risks: reactive and fixed. A reactive risk is one over which the insured has some control, for example an automobile wreck due to a controllable cause, such as speeding. After the Medisave program was introduced, the per capita cost of health care rose faster than it had in previous years in Singapore. 6 On average, the rate of increase for health expenditures per capita increased 2% per year, from 11% per capita to 13%.217 Additionally, Singapore found that after the Medisave program was introduced, health care facilities reallocated the services they provided. Specifically, hospitals began purchasing more expensive equipment and offering the latest technologically advanced procedures, although these services ultimately increased 218 the inflationary rate for medical services. Hospitals adopted these practices because they recognized that high-cost services were in greater demand by physicians. Moreover, because the availability of technologically advanced procedures was viewed by the public as an indicator of the quality of care provided by the hospital, hospitals were responding to consumer demands as well.
2 9 Today, ten years after the Medisave program was established, Singapore has widespread duplication of costly medical equipment and advanced technological services; for example, as many as seven hospitals in Singapore have in vitro fertilization pro-220 grams.
Like the proponents of MSAs in the United States, Singapore initially believed that the rising cost of medical treatment was in large part attributable to a lack of sensitivity regarding medical cost on the parts of both patients and health care providers. However, Singapore has since discovered that the results do not support this theory. After implementing the Medisave program, Singapore is experiencing a higher rate of inflait is important to be aware of several demographic and cultural differences. See WILLIAMS & VAN DER REIS, supra note 152, at 125. For instance, Singapore has a very young population. See id. (arguing that " [t] he real test of [Singapore's] health care system will come as demographic trends begin to match those found elsewhere"); see also Massaro & Wong, supra note 209, at 269 (noting that in 1990, 6.2% of Singapore's population was above age 65, whereas 12.6% of the United States' population was above that age).
216. See Hsiao, supra note 207, at 264. Singapore did not collect data on their Medisave project that would have provided easy answers to questions about the impact of the program on health care costs. See id. Nor is there comprehensive data available from hospitals and clinics that could provide helpful information regarding these questions. See id. Despite the lack of detailed data, however, there are indicators that can assist in determining whether the Medisave program helped control the escalating costs of medical care in Singapore.
217. See id. But see Mark V. Pauly & John C. Goodman, Medical Savings Accounts: The Authors Respond, 14 HEALTH AFF. 277, 278 (1995) (arguing that the Medisave program was designed not to keep health expenses from rising, but rather "to ensure that when Singaporeans enter the medical marketplace, they are able to pay the costs of their own care without relying on the charity of others or subsidies from the state").
218. 228 Accordingly, they are encouraged by the fact that MSA sales increased more than 100% from the first cut-off date to the second.
Whether the low enrollment is attributable to the complexity of the program's design, a lack of interest, or a temporary lag in interest cannot be determined at this point. However, low enrollment in the MSA program already has delayed the availability of information about the MSA pilot.
2 9 Because less than half of the total number of accounts allowed have been established, the GAO advised Congress to postpone the demographics survey. 23° The GAO believed that the extremely low enrollment numbers would make it infeasible to conduct the required survey. 23 ' Demographics surveys such as the one required by MSA legislation use random-digit dialing to examine the characteristics of people with and without MSAs. GAO representatives explained that, because of the low number of MSA account holders, it would require unreasonable amounts of labor and funds to randomly reach an equivalent number of MSA account holders as non-MSA enrollees. 2 Therefore, it will be some time before economists can begin to fully assess the impact of the MSA pilot project, and determine if an expanded and permanent MSA program is warranted.
CONCLUSION
As designed, the MSA program presents serious perception, equity, and social policy concerns. The program was marketed as a health care program, but in reality its purpose is two-fold-medical and retirement savings. As a savings program, the MSA disproportionately benefits individuals who can afford to save. As a health care program, the MSA disproportionately benefits individuals who are healthy and informed. Thus, rather than delivering a single health care benefit to a cross-section of the population, the MSA delivers two separate and distinct benefits to 228 . See supra note 197 (discussing Congress's attempts to expand the MSA program, and citing as one of the reasons for its attempts the uncertainty surrounding the permanence of the pilot program).
229. relatively few individuals. Notwithstanding its limited number of beneficiaries and dual savings focus, the cost of the MSA program nevertheless could be justified if MSA were able to curb the rising cost of health care. The focus and design of the MSA program, however, raise serious doubts that this goal can be accomplished.
If one is not persuaded to withhold support for an expanded MSA program because of these arguments, it is at least important to recognize that the anticipated benefits of the MSA program cannot occur without substantial costs, complexity, and repercussions to existing markets and social programs. Therefore, while it still is too early to determine whether the MSA program will prove to be an innovative way to reduce health care costs and provide the social good of more and better health care for greater numbers of Americans, it is not too early to recognize that the MSA program provides large windfalls for individuals in American society who are the most fortunate: those who are the healthiest, wealthiest, and most informed.
